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UNITED STATES GOVERNMENT ACCOUNTABILITY OFFICE
OFFICE OF THE GENERAL COUNSEL
PROCUREMENT LAW CONTROL GROUP
WASHINGTON, DC 20548

In the matter of:

Helicopter Transport Services LLC B-400295.2

L~ v e e

SUPPLEMENTAL MEMORANDUM OF LAW

With this memorandum, the U.S, Department of Agriculture, Forest Service (Agency)
responds to the supplemental protest grounds filed August 4, 2008 (Supp. Protest), by protester
Helicopter Transport Services LLC (HTS) (attached, without exhibits, &s Exhibit A). In
particular, this memorandum will address concerns raised in an email (attached as Exhibit B) and
during a telephone call by the Govemment Accountability Office (GAO) subsequent to the filing
of the supplemental protest, which are summarized as follows:

I, By evaluating the “aircraft technical capability” factor on an
acceptable/unacceptable basis, did the Agency neutralize what the RFP called its
most important factor? GAQ's concern is that “all the offerors who proceeded in
the competition got the same score, thus negating, rather than recognizing and
appreciating, any differences.” See Exhibit B,

2, Did the Agency conduct a meaningful, deliberate weighing of the costs and
benefits of awarding line items to higher-priced, higher-technically-rated aircrafi
over the lower-priced aircraft proposed by HTS?

3 How does the Agency defend the
performance, in light of the technical evaluation team's (TET's)
summery comments (Exhibit B), and the lack of contemporaneous
documentation? How does the Agency respond to HTS's allegation that it
considered HTS's performance in only one of the three required years?

This memorandum provides detailed responses to each of these questions and
demonstrates the reasonableness of the Agency's procurement decisions. In particular, with
respect to number (1), above, the Agency believes GAO so far has been simply unaware of what
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the information provided, the aircrafi could lift 5,000 pounds at an altitude of 8,000 feet and 25
degrees Celsius. If it could not, then the gircraft was deemed “unacceptable” for that line item
and it was not considered further in the evaluation process. An aircraft also could be deemed
unacceptable under factor 1 if the offeror failed to provided all of the materials Jisted in Section
E of the RFP for factor 1: i.e., an Interagency Helicopter Load calculation (based on weights
determined within a specified timeframe), copies of certain certificates, current weight and
balance, a current equipment list, and performance data. AR, Tab 7, at 212-213. Thatis
because, among other reasons, current, complete information was necessary for the Agency to
determine price per pound (PPP) under its best value formula. Exhibit C, at §6. The submission
of incomplete or old information under factor 1 would improperly skew the results of the
Agency's best value analysis. Therefore, proposals that contained incomplete or old
information, or that failed to demonstrate the offered aircraft could not perform as required, did
not move forward in the competition. This occurred with respect to one of the 11 helicopters
HTS offered. Exhibit C, at {7.

On the other hand, if the offeror submitted all of the information required under Section
E, and showed that a1 Jeast one of its aircrafi could perform to the specifications of the line
itemn(s) for which it was offered, then the offeror was deemed “acceptable™ under factor | and
received a score of 2 for that factor.

Under this evaluation method, an offeror that failed to offer any acceptable helicopters
(either for lack of proper docuwmentation or because they could not perform to specifications) was
not further evaluated by the TET for technical factors 2 through 4, or for price. That offeror was
removed from the competition. Likewise, if, hypothetically, one of several helicopters an offeror

proposed was unacceptable, the offeror would proceed in the competition with a score of2on
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factor 1, but the unacceptable helicopter would not. This explains what GAO has raised as an

apparent inconsistency in the Agency Report, which stated, “[p)roposals were submitted by 34
offerors for a total of 88 helicopters,” (AR, Tab 2, at ¢ 5) but that “evaluations included 32
vendors offering a total of 80 helicopters.” AR, Tab 5, at 1. The decrease in number of offerors
and helicopters represents those offerors &xd helicopters that were deemed unacceptable under
factor 1 and were not evaluated under factors 2 through 4, or for price.

Although the evaluation scoreshest indicates that an “unacceptable” rating on factor |

would result in a score of 5, in practice, an unacceptable aircraft was disqualified entirely,

withaut receivine a score. (Indeed, it would be nonsensical to apply any score to an aircrafi that

already was determined not to meet the Agency's requirements for that line item.) However,
offerors that had at least one technically acceptable aircraft did receive a 2 for factor §, and that
score was incorporated into the offeror’s total adjectival score, « This
outcome Awas consistent with the RFP notification that “[a}ward [would) be made to those
offerors whose proposals [were] technically acceptable and whose technical/price relationships
[were] the most advantageous 10 the Government.” AR, Tab 7, at216.

Past Performance Evaluation and Tradeoff Analysis

Further explanation of the Agency's past performance evaluation and tradeoff analysis is
provided in statements submitted herewith from the CO (Exhibit C) and the TET Chair (Exhibit
D). In responsc to HTS's claim that the Agency only considered one of three past performance
years, the TET describes his own personal experience with HTS, which dat'es back to 2005,
Exhibit D, at § 5. He also states that ten of the TET members had personal experience dealing

sith HTS. which was discussed as part of the past performance evaluation. Only one evaluator

had no such experience. Jd. at §4. The TET Chair also specifically addresses GAO’s concem
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regarding the apparent contradiction inherent in the award of some line items to HTS despite the

Agency’s dissatisfaction with HTS's performance. He slates,

The first ten (10) items in the contract called for a payload of 5,000 pounds. The only
aircrafi that are capable of this are the $-64, CH-54, and BV-234.” Exhibit D,at117. In other

choice but to award co. The CO statement echoes this

reasoning: “[1}f for a particular line item we ...

choseit. Wi

- . » was not a deal breaker in this
procurement.” Exhibit C, at § 13. (Nor should it have been, bécausc past performance was the
second least important technical evaluation factor.)

The CO also provides further explanation of the cost/technical tradeoff analysis
performed by the Agency, after receiving the Optimization Model’s (OM’s) recommendations
for award. “The evaluation team . . . reviewed the OM recommendations to ensure the
Government was obtaining the best combination of aircraft, not necessarily (he aircrafl that was
recommend by the OM.” Exhibit C, at 2. So, although the OM functioned as a sart of
computerized tradeofT analysis, the Agency did not mechanically adopt its recommendations.
They “studied each rccommendation provided by the OM model and looked at the gverall
scoring, gallons delivered, price per pound index and the overzall price for each recommendation.
For each line item, the team cither concurred with the OM recommendations or made a
recommendation to award to a different vendor. We did change a couple of the OM

recommended items,” Exlgibit C,at93.
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RGUMENT

A. The Agency's Evaluation of Aircraft Technical Acceptability on an
eptable/Unacceptable Basis Was Reasonable and Consistent With the RFP.

Accentabje/Unaccepta is Wi

lgsjmucsjge Agency's decision o evaluate factor 1 on an acceptable/unacceptable

“meaningfully consider the different features and capabilities of competing aircraft and whether
any of those characteristics presented advantages to the govermnment” (Supp. Protest, at 11),
thereby negating the importance of factor 1; and (b) the acceptable/unacceptable evaluation was
“irrational,” because it did not provide “a meaningful basis for determining whether any of [the
differences between aircraft] amounted to an advantage that might inure to the government's
benefit.” Supp. Protest, at 12.

As this part of the Argument will explain, the Agency was not required to qualitatively

assess aircraft under factor 1. Contrary to numerous mislcading statements by HTS on this

voint ', nowhere did the RFP promise such an assessment, nor did it imply that factor ] would be

evaluated using any particular method. In addition, the use of a pass/fail rating system for factor

1 served to magnify, not negate, its importance vis-a-vis other factors, because helicopters that



‘hat would have been reflected in its PPP, which is where the
evaluation process took into account how well a helicopter performed. Simply put, the Agency
did not care, with respect to “aircraft technical capability,” whether one helicopter outperformed
anotf\cr, as Jong as each could perform to the specifications.

I The RFP Did Not Promise Offerors a Qualitative Evaluation of Factor 1.
According to HTS, evaluating factor ! onan acceptable/unacceptable basis was
inconsistent with the RFP, which “contemplated a best value procurement, based upon the
qualitative assessment of price and four technical factors.” Supp. Protest, at 2. This statement
misleadingly implies the RFP promised a qualitative assessment of every technical evaluation
factor, including factor 1, which it did not. HTS also argues the Agency was required to

qualitatively evaluate factor 1, based on Lithos Restoration, Ltd., B-247003.2, 1992 U.S. Comp.

Cap LEYIS 50] ‘Agr_?il @2 : yhich 1 is distinguishable from this protest.

HTS cites Lithos Resforation, Lid. for the principle that the most important evaluation

factor must be evaluated qualitatively, and not on a pass/fail basis. It is true that in that case
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important evaluation factor (the qualifications of key personnel). However, GAQ's reasoning
was based on facts that are not present in this protest: In Lithos Restoration, Lid.,, the solicitation

first told offerors that key personnel would be evaluated on a go/no-go basis, then it listed “key
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clearly would not be evaluated that way (because they had not been singled out for such

treatment). So, the agency in Lithos Restoration, Lid. should have done a qualitative assessment

of key personnel once a proposal made it through the pass/fail evaluation| Here, because the

Agency did not expressly state that some factors would be go/no-go, while others would not,

there is no basis for assuming the list of technical factors was intended to be qualitatively

assessed.

Nothing in the RFP creates such an assumption, particularly as to factor 1. To the

. ~oaram: 1ha DED ackenfirmes anly 1o demonstrate the capability of each helicopter to perform
i
i

as cach line item required. Consider, for example, the following:

a Section B of the RFP, Supplies or Services and Prices, defined each of the three
tiers of the procurement (items | through 10, items 11 through 18, and items 19
through 34) in terms of their “capability.” AR, Tab 7, at 102. Whether an aircrafi
was eligible for award under a particular tier depended on whether it met the
minimum performance requirements specified in Section B. In keeping with that
requirement, the “Aircraft Technical Capability” factor considered only whether
an aircraft met -- as opposed to exceeded - the minimum performance
requirements.

b The information HTS believes should have been part of the factor I analysis -- ;
i.e., that its particular make and model of helicopter could carry more than other '
makes and models - was expressly made part of a different evaluation factor;
namely, price. The RFP states, under Business Proposal Instructions, “The best
value formula will be used to make trade-off determinations 10 measure aircrafl

efficienci ake rodels of helicopte ered.” AR, Tab7,at2l]
(emphasis added).
c In contrast, the Technical Proposal Insiructions request only enough information

to determine “whether the proposal will meet the requirements of the

_r"i"ﬁ :;mﬁ' » 4R Tah7 at212 femohasis added)

d. As to factor 1 specifically, the RFP instructions state, “(plerformance enhancing
data . . . shall not be used and will not be considered for the evaluation of
proposals.” AR, Tab 7, at 213.

e Offerors were informed that awards would be made to “those offerors whose

pproposals are technically acceptable and whose technical/price rejationships are
the most advantageous 10 the Government. AR, Tab 7, at 216 (emphasis added).
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2, HTS Was Not Prejudiced By the Agency's Alleged Failure to Notify
Offerors of the Acceplable/Unacceplable Factor 1 Assessmenl.

GAO “will not sustain a protest absent a reasonable showing of competitive prejudice,
that is, unless the protester demonstrates that, but for the agency's actions, it would have a
substantial chance of receiving award.” OfficeMax, Inc.. B-299340.2, 2007 WL 2255096, *7
(Comp. Gen. 2007). In this case, even if the RFP expressly referred to factor | a5 3 pass/fail
factor, HTS would have had no greater change of receiving awards for the four protested line
items. HTS would not have done anything differently, had the Agency's evaluation method been
made more clear.
HTS alieges it suffered competitive prejudice from the Agency’s evaluation of factor |
on a pass/fail basis, claiming it would have had a reasonable chance of being awarded the
t, See Supp. Protest, at 25,
HTS's method of determining prejudice, however, is misguided. In considering the prejudice
issue, GAO may not, in effect, substitute a different procurement method that incorporates a
qualitative assessment, if such a system would not address the Agency’s needs; i.e., determining
whether a helicopter could meet (not exceed) its requirements. GAQ “will not disturb an
agency's determination of the procurement method 10 be used in accommodating its minimum
needs unless it is shown clearly to be unreasonable.” Cornell University, B-196915, 1980 WL
17281, *1 (Comp. Gen, 1980). So, the question GAO should ask itself is, “what couid HTS have
done differently if it knew factor | was pass/fail, and not a qualitative assessment?” The answer
is “nothing.” . 3
1, so no prejudice was suffered,

and no remedy is necessary.
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requirement for this helicopter, wouldn’t it have done so? HTS knew the Agency would evaluate
offers without discussions and that its “initial offer should contain [its} best terms from a cost ‘
and technical standpoint” (AR, Tab 7, at 210) and stily

*TS cannot now ask GAO for the chance to try harder with
respect to its wing been sufficient] y warned that it must put its best
foot forward initially. See OfficeMax, Inc., supra, at *8 (protester suffered no prejudice from
Jack of clear notice that its failure to comply with mandatory solicitation requirements would
result in disqualification, because protester could not have complied with the requirement

anyway).

B. ney's Cost/Technical Tradeoff Analysis Was Sufficient and Adequatel
Documented,

HTS alleges that the Agency based its source selection on a “purely mechanical”
application of numerical scores (Supp. Protest, at 17), a claim that has now twice been refuted by
the CO in his initial and supplemental statements of relevant facts.! GAO has indicated that
additional comtemporancous documentation is needed to support these statements. See Exhibit
B. But, while it is true that GAO accords “greater weight to contemporaneous cvaluation and
source selection documents,” GAO also must “consider the entire record, including statements
and arguments made in response to a protest, in determining whether an agency's evaluation and

selection decision are supportable.” Motorold, Inc., B-254489, B-254489.2, 19933 WL 530673,

3 HTS was informed of this fact during its debricfing.

4 See AR, Tab 2, at 99 14-15 (“The team reviewed each Iiem being recommended [by the OM] by looking at the
ovenall score and the best value formula and the make and model of the aircrefi. . . . | reviewed the TET
recommendations 1o determine, for each line item, whether the recommended rircraft was the best value to the
government at the offered price, given how it was rated in the technical cvaiuation”); see also Exhibit C, at§3 ("The
evaluation team then reviewed the OM recommendations to ensure the Government was obtaining the best
combination of aircraft, not necessarily the sircraft that was recommended by the OM. This process was subjective
and allowed for adjustments to the OM recommendations™).
xii
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at its debriefing: “[Slince Motorola's cost was lower by only approximately 18 percent and since
GTE had & technically superior proposal, there was no need to conduct a formal trade-off
involving percentages etc., since there wasa Superior proposal with relatively little cost

difference and the RFP stated that technical was more important than all other factors

\ myteam aseacade Ton enncs 2t 07 GAQ denied the protest, finding the agency's
_
—
1

—
—

explanation was rational and supported by the record. 1t said, “t}he agency here made a rational.
(albeit informal) wade-off decision by considering the fact that although GTE's proposed costs
were higher than the other offerors, GTE's lechnical and menagement proposals were uniquely
rated superior,” /d., 8t *8. Thatis precisely the logic the Agency here applied to the protested
line items, but with the written explanations that the Army lacked in Moforola, Inc.

Another case, Virginia Technology Associates, 35.41 167, 1991 WL 72921 (Comp. Gen.
1951), more closely resembles this one, in that the agency produced documentation that referred
to the awardee’s proposal as a better value to government, Also, as here, the agency
acknowledged in writing both the protester’s lower cost and the awardee’s technical superiority,
but did not refer specifically to a tradeoff analysis. When the protestor complained that “the
agency failed to make a specific determiﬁation that the awardee's technical superiority wamanted
the additional cost,” GAO disagreed. Tt stated that the “source selection authority’s selection
decision did not refer to a cosV/technical tradeoff per se, but it is clear from her written decision
that she considered [the awardee’s) technical superiority worth the additional cost.” Virginia
Tecbnology Assoclates, at *5. The same rationale is clear in the CO's “Request for Source

Selection Authority,” which, for each protested line item, _
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R, Tab 5, at

3-4.8
Finally, HTS attempts to fit its proposal into the* category by

referring 1o its supposed ability to
* Supp. Protest, at 17. Bul

In this procuremcr;t,
whether a proposal was technically superior depended on the ratings it received on the four

technical factors: aircraft technical capability, safety/risk management, past performance, and

gt annt avnarianne Trchniral suneriority did not depend —~ as HTS would have GAC

believe — on the degree to which one helicopter could outperform another. For that reason, even

if, for sake of argument, ‘s fact
was ot even a consideration for factor 1, so.
with a score . (AR, Tab 5, at 15), as compared with their scores of 2 and -espectively.
See AR, Tab 5, at 13-14.

| GAD

has similarly found reasonable the government’s decision to pay the awardee 8 price 125 percent higher"|than the
protester’s price, stating its conclusion was not changed by the “great” cost difference. “Implicit in the contracting
officer’s cost/tcchnical tradeoff is the determination that [the awardec's] outstanding approach is worth the
difference in price. General Services Englineering, Inc., B-245458, 1992 WL 15031, at *8 (Comp. Gen. 1992). In
that case, as in the Instant protest, the technical factor was more important than price. /d at *1.

8 Even if, in the face of these cases, GAO finds the Agency did not adequately document its tradcoff analysis, that
deficiency cannot be found to have csused any prejudice to HTS unless GAO also determines that the awards to

Erickson and Columbla were unreasonable.
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3. A thank-you letter from a Fire Captain, dated November 2002 (three years prior 10

the relevant time period).

4. One positive evaluation report
provided, but contract number indicates “05,”;
contact information).

from what appears to be a 2005 contract (no y¢ar
veviewer is named, but there is no

See AR, Tab 8, at 267-275.

HTS failed entirely to provide any references in support of its past performance (even for
2007), but it now argues the Agency’s past performance evaluation was deficient, because the
Agency did not consider information from two of three prior years - information HTS did not

supply. It was HTS‘svresponsibility - not the Agency's ~ o supply references from each of the

' N s “ ncy's cvaluation is :
R —
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adequately written proposal for the agency 10 evaluate.” Leader Communications Inc., B-



(Comp. Gen. 1996); see also Daylight Tree Service & Equipment, LLC, B-310808,2008 U.S.
Comp. Gen. LEXIS 12 (Comp. Gen. 2008) {denying protest, where evaluation team provided
documentation from prior contracts with protester to support their personal knowledge). In this
case, the TET members verbally discussed their experiences with HTS and determined that,
based on those experiences, HTS deserved

Although the TET did not document these discussions, which GAO cites as a concern,
other documents in the Agency Report, such as performance reviews by the agency and letters 10
HTS from past years, provide evidence that supports the TET". . In Omega
World Travel, a case with facts that are remarkably similar to those in this protest, GAO denied a
protest that was based in part on a complaint that the agency's past performance evaluation was
inadequately supported with contemporancous documentation. As HTS does now, the protester
pointed to a few positive comments included in customer surveys (one reference rated the
profester “good”) that appearcd to contradict the agency’s overall negative past performance
evaluation, and it objected to the cvaJua;ors' reliance on their personal experiences with the
protester, which Qas the incumbent contractor. To support its evaluation, the agency provided
negative customer surveys, internal memoranda, and post-protest declarations that explained the
evaluators® rating, but no contemporaneous documentation to explain the rating. GAO found
this was sufficient, stating, “while we accord more weight to contemporancous documents in
determining whether an evaluation was reasonable, our review is based on all the information in
the record, including documentation prepared in response 1o the protest contentions.” Omega

World Travel, a1 *9.
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e s s -1 et gpembels’ nnsilive syneriences 1

with HTS pilots and mechanics,

“Regarding the relative merits of offerors' past performance information, this matter is generally

within the broad discretion of the contracting agency, and our Office will not substitute our

judgment for that of the agency. ... A protester's mere disagreement with the agency's judgment

does not establish that an evaluation was improper.” AT&T Corp., B-299542.3, B-299542.4,

2007 U.S. Comp. Gen. LEXIS 250, at *40 (Nov. 16, 2007).

Submitted this 22nd day of August, 2008.

Elin M. Dugan 7
USDA Office of the General Counsel

General Law Division




